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under a contract the jury could consider the conduct of the parties 
subsequent to the contract, concludes an objection on a subsequent 
trial to testimony tending to show the contractor's efforts to pur- 
chase tracts of timber. 

4. Contracts — Action for Breach — Evidence — Admissibility. — Where 
a contract for the sale of railroad ties did not specify the time within 
which they were to be delivered, the law implied that they were to 
be delivered within a reasonable time, and in determining what was 
a reasonable time the contractors could show their difficulty in 
securing labor after the contract was made; they having drawn the 
other party's attention to the scarcity of labor when the contract was 
made. 

5. Same — Instructions — Refusal — Propriety. — In an action against 
a railway company for breach of a contract to purchase railroad ties, 
it was' proper to refuse to instruct that neither the scarcity of nor 
inability to get hands or timber could excuse plaintiffs from perform- 
ing their contract in a reasonable time, since the instruction was in- 
complete in not further stating that, while those facts did not excuse 
plaintiffs' performance in a reasonable time, they were to be con- 
sidered by the jury in determining what was a reasonable time in 
which to perform. 



THURMAN v. COMMONWEALTH. 
Jan. 23, 1908. 
[60 S. E. 99.] 

1. Jury — Summoning — Writ of Venire Facias — Sufficiency. — Code 
1887, § 4018 [Va. Code 1904, p. 2114], provides that the writ of venire, 
facias in case of felony shall command the officer to whom it is di- 
rected to summon 16 persons "of his county or corporation," to be 
taken from a list furnished him by the clerk issuing the writ, and 
that such list shall contain the names of 20 persons drawn for that 
purpose by the clerk from the names and box provided for by Code 
1887, §§ 3142, 3144 [Va. Code 1904, p. 1661]. Under section 3142 only 
the names -of inhabitants of the county or corporation where the 
trial court is held can be placed in the box. Held that, where the writ 
required the officer to summon "16 persons from the list attached," 
which was the list required to be drawn from the box provided for by 
sections 3142 and 3144, it was sufficient, though the words "of his 
corporation" were omitted, since the writ with the list attached con- 
stituted the writ of venire, and the two were to be read together. 

2. Criminal Law — Appeal — Presumptions — Summoning Jury. — Code 
1887, § 4018 [Va. Code 1904, p. 2114], provides that the .writ of venire 
facias in case of felony shall command the officer to summon 16 per- 
sons, etc., to attend the court "on the first day of the next tern 
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thereof, or at such other time as the court or judge may direct." In 
the body of a writ the officer was directed to summon 16 persons to 
appear, etc., on the second day of the term. The' record on appeal 
did net show any express direction by the court or judge to summon 
the jurors to the second day of the term, but showed that the writ 
was issued in the vacation preceding the term for a venire for the 
trial of all the carses to be tried at the following term. Held tnat, 
since the court or the judge in vacation had the right to direct the 
writ to be made returnable to a day other than the first day- of the 
term, it was not invalid on its face, and, no ground being assigned in 
the trial court for quashing the writ, it would be presumed on appeal 
that the judge in vacation had directed it to be made returnable to 
the second day of the term. 

3. Same — New Trial — Grounds — Disqualification of Juror. — Code 
1887, § 4018 [Va. Code 1904, p. 2114], provides that the writ of venire 
facias in case of felony shall command the officer to summon 16 per- 
sons of his county or corporation. It further provides that no irregu- 
larity or error in making out the list shall be cause for summoning a 
new panel, or for setting aside a verdict or granting a new trial, unless 
objection thereto was made before the jury was sworn, and unless 
such irregularity, error, or failure was intentional, or such as to 
probably cause injustice. Held, that defendant in a criminal case 
was not entitled to a new trial because one of the jurors was not a 
citizen of N., where the crime was committed, but was a citizen of P., 
where there was no suggestion in the record that the summoning 
of the juror was with knowledge that he was a citizen of P., or that 
his being placed on the jury by possibility caused injustice to accused. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 15, Criminal 
Law, §§ 2225-2228.] 

4. Same — Time for Making Motion. — The objection that a juror is 
not competent because of some personal incapacity comes too late 
after verdict and conviction, and is not good ground for setting the 
verdict aside and granting a new trial. 

5. Homicide — Evidence — Motive. — Where, in a trial for murder, the 
theory of the commonwealth was that defendant killed deceased for 
his money, and there was evidence tending to show that shortly 
before his death deceased had considerable money in his possession; 
that defendant had no money before deceased's death, but did have 
afterwards; and that no money was found on the person of deceased 
or among his effects after his death — evidence as to payments of 
money made to deceased was admissible. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 26, Homicide, 
§ 329.] 

6. Same — Instructions — Insanity. — In a prosecution for homicide, it 
was contended that prior to the alleged crime defendant had received 
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a blow on the head which injured his mind. The court charged that 
if at the time of the killing defendant was suffering from such insanity 
that he did not understand the nature and consequence of the killing, 
or that from such insanity he did not possess will power sufficient to 
restrain his impulse arising from a diseased mind, he must be ac- 
quitted, etc. Held, that the instruction was correct, and that the 
court properly refused to substitute the words, "injured mind" for the 
words "diseased mind." 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 26, Homicide, 
I 605.] 

7. Same — Appeal — Affirmance — Error Not Shown. — An assignment 
of error that the grand jury returned an indictment for murder in 
the first degree was not supported by a showing that a memorandum 
made by the clerk in the record recited that the indictment was for 
murder in the first degree; sucn memorandum being no part of the 
indictment and never having been seen by the jury. 

8. Criminal Law — Judgment — Requisites and Sufficiency of Record 
of Judgment. — In a trial for homicide, the record showed that after 
deliberating the jury "returned into court, having found a verdict in 
the following words: 'We, the jury, find the prisoner guilty of mur- 
der in the first degree, as charged in the within indictment' — and 
thereupon the prisoner moved the court for a venire facias de novo, 
and that a new trial be granted him, the further hearing of which 
is adjourned, and the said [defendant] is remanded to jail." Held, 
that it sufficiently appeared that the verdict was rendered in open 
court in the presence of defendant. 

9. Same — Appeal — Bill of Exceptions — Settlement — Presence of De- 
fendant. — It is not necessary for an accused to be present in person 
when bills of exception are presented to and signed by the judge. 



